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Estelle Griswold, the Executive Director of Planned Parenthood of Connecticut, sought to overturn a little enforced 

1879 statute prohibiting the use of (or counsel to use) contraception. After previous efforts to challenge the state law 

had been dismissed for lack of standing, Griswold—seeking a “test case”—publicly announced that she would violate 

the law and proceeded to open a New Haven clinic that dispensed medical advice about birth control to married 

couples. Following her arrest, conviction, and fine, Griswold claimed the law violated the Fourteenth Amendment. 

 
 
JUSTICE DOUGLAS delivered the opinion of the Court. 

…[W]e are met with a wide range of questions that implicate the Due Process Clause of the 
Fourteenth Amendment. Overtones of some arguments suggest that Lochner v. New York should be 
our guide. But we decline that invitation….We do not sit as a super-legislature to determine the 
wisdom, need, and propriety of laws that touch economic problems, business affairs, or social 
conditions. This law, however, operates directly on an intimate relation of husband and wife and 
their physician’s role in one aspect of that relation. 

The association of people is not mentioned in the Constitution nor in the Bill of Rights. The right to 
educate a child in a school of the parents’ choice – whether public or private or parochial – is also 
not mentioned. Nor is the right to study any particular subject or any foreign language. Yet the First 
Amendment has been construed to include certain of those rights… 

[Douglas recounts a series of cases establishing “uneumerated” rights.] 

The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras, formed by 
emanations from those guarantees that help give them life and substance. Various guarantees create 
zones of privacy. The right of association contained in the penumbra of the First Amendment is 
one, as we have seen. The Third Amendment, in its prohibition against the quartering of soldiers “in 
any house” in time of peace without the consent of the owner, is another facet of that privacy. The 
Fourth Amendment explicitly affirms the “right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures.” The Fifth Amendment, in its Self-
Incrimination Clause, enables the citizen to create a zone of privacy which government may not 
force him to surrender to his detriment. The Ninth Amendment provides: “The enumeration in the 
Constitution, of certain rights, shall not be construed to deny or disparage others retained by the 
people.”… 

The present case, then, concerns a relationship lying within the zone of privacy created by several 
fundamental constitutional guarantees. And it concerns a law which, in forbidding the use of 
contraceptives, rather than regulating their manufacture or sale, seeks to achieve its goals by means 
having a maximum destructive impact upon that relationship….Would we allow the police to search 



the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives? The very idea 
is repulsive to the notions of privacy surrounding the marriage relationship. 

We deal with a right of privacy older than the Bill of Rights – older than our political parties, older 
than our school system. Marriage is a coming together for better or for worse, hopefully enduring, 
and intimate to the degree of being sacred. It is an association that promotes a way of life, not 
causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects. 
Yet it is an association for as noble a purpose as any involved in our prior decisions. 
 
 
JUSTICE GOLDBERG, concurring. 

I agree with the Court that Connecticut’s birth control law unconstitutionally intrudes upon the right 
of marital privacy, and I join in its opinion and judgment….I do agree that the concept of liberty 
protects those personal rights that are fundamental, and is not confined to the specific terms of the 
Bill of Rights. My conclusion that the concept of liberty is not so restricted, and that it embraces the 
right of marital privacy, though that right is not mentioned explicitly in the Constitution,  is 
supported both by numerous decisions of this Court, referred to in the Court’s opinion, and by the 
language and history of the Ninth Amendment. 

…The language and history of the Ninth Amendment reveal that the Framers of the Constitution 
believed that there are additional fundamental rights, protected from governmental infringement, 
which exist alongside those fundamental rights specifically mentioned in the first eight constitutional 
amendments. 

The Ninth Amendment reads, “The enumeration in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people.” The Amendment is almost entirely 
the work of James Madison. It was introduced in Congress by him and passed the House and Senate 
with little or no debate and virtually no change in language. It was proffered to quiet expressed fears 
that a bill of specifically enumerated rights could not be sufficiently broad to cover all essential rights 
and that the specific mention of certain rights would be interpreted as a denial that others were 
protected.  

In presenting the proposed Amendment, Madison said:  

“It has been objected also against a bill of rights, that, by enumerating particular exceptions 
to the grant of power, it would disparage those rights which were not placed in that 
enumeration; and it might follow by implication, that those rights which were not singled 
out, were intended to be assigned into the hands of the General Government, and were 
consequently insecure. This is one of the most plausible arguments I have ever heard urged 
against the admission of a bill of rights into this system; but, I conceive, that it may be 
guarded against. I have attempted it, as gentlemen may see by turning to the  last clause of 
the fourth resolution [the Ninth Amendment].” 

 
…These statements of Madison…make clear that the Framers did not intend that the first eight 
amendments be construed to exhaust the basic and fundamental rights which the Constitution 
guaranteed to the people.  



…To hold that a right so basic and fundamental and so deep-rooted in our society as the right of 
privacy in marriage may be infringed because that right is not guaranteed in so many words by the 
first eight amendments to the Constitution is to ignore the Ninth Amendment and to give it no 
effect whatsoever. Moreover, a judicial construction that this fundamental right is not protected by 
the Constitution because it is not mentioned in explicit terms by one of the first eight amendments 
or elsewhere in the Constitution would violate the Ninth Amendment, which specifically states that 
“[t]he enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage 
others retained by the people.” 

…I do not see how this broadens the authority of the Court; rather it serves to support what this 
Court has been doing in protecting fundamental rights.  
 
 
JUSTICE HARLAN, concurring. 

…In my view, the proper constitutional inquiry in this case is whether this Connecticut statute 
infringes the Due Process Clause of the Fourteenth Amendment because the enactment violates 
basic values "implicit in the concept of ordered liberty.” I believe that it does. While the relevant 
inquiry may be aided by resort to one or more of the provisions of the Bill of Rights, it is not 
dependent on them or any of their radiations. The Due Process Clause of the Fourteenth 
Amendment stands, in my opinion, on its own bottom. 

…While I could not more heartily agree that judicial “self-restraint” is an indispensable ingredient of 
sound constitutional adjudication, I do submit that the formula suggested for achieving it is more 
hollow than real. “Specific” provisions of the Constitution, no less than “due process,” lend 
themselves as readily to “personal” interpretations by judges whose constitutional outlook is simply 
to keep the Constitution in supposed “tune with the times.” 

Judicial self-restraint will…be achieved in this area, as in other constitutional areas, only by continual 
insistence upon respect for the teachings of history, solid recognition of the basic values that 
underlie our society, and wise appreciation of the great roles that the doctrines of federalism and 
separation of powers have played in establishing and preserving American freedoms. Adherence to 
these principles will not, of course, obviate all constitutional differences of opinion among judges, 
nor should it. Their continued recognition will, however, go farther toward keeping most judges 
from roaming at large in the constitutional field than will the interpolation into the Constitution of 
an artificial and largely illusory restriction on the content of the Due Process Clause. 
 
 
JUSTICE BLACK, dissenting. 

…One of the most effective ways of diluting or expanding a constitutionally guaranteed right is to 
substitute for the crucial word or words of a constitutional guarantee another word or words, more 
or less flexible and more or less restricted in meaning. This fact is well illustrated by the use of the 
term “right of privacy” as a comprehensive substitute for the Fourth Amendment’s guarantee 
against “unreasonable searches and seizures.” “Privacy” is a broad, abstract and ambiguous concept 
which can easily be shrunken in meaning but which can also, on the other hand, easily be interpreted 
as a constitutional ban against many things other than searches and seizures… 



…I like my privacy as well as the next one, but I am nevertheless compelled to admit that 
government has a right to invade it unless prohibited by some specific constitutional provision. For 
these reasons, I cannot agree with the Court’s judgment and the reasons it gives for holding this 
Connecticut law unconstitutional. 

I realize that many good and able men have eloquently spoken and written, sometimes in 
rhapsodical strains, about the duty of this Court to keep the Constitution in tune with the times. The 
idea is that the Constitution must be changed from time to time, and that this Court is charged with 
a duty to make those changes. For myself, I must, with all deference, reject that philosophy. The 
Constitution makers knew the need for change, and provided for it. Amendments suggested by the 
people’s elected representatives can be submitted to the people or their selected agents for 
ratification. That method of change was good for our Fathers, and, being somewhat old-fashioned, I 
must add it is good enough for me. And so I cannot rely on the Due Process Clause or the Ninth 
Amendment or any mysterious and uncertain natural law concept as a reason for striking down this 
state law. The Due Process Clause, with an “arbitrary and capricious” or “shocking to the 
conscience” formula, was liberally used by this Court to strike down economic legislation in the early 
decades of this century, threatening, many people thought, the tranquility and stability of the Nation. 
That formula, based on subjective considerations of “natural justice,” is no less dangerous when 
used to enforce this Court’s views about personal rights than those about economic rights. 
 
 
JUSTICE STEWART, dissenting. 

Since 1879, Connecticut has had on its books a law which forbids the use of contraceptives by 
anyone. I think this is an uncommonly silly law. As a practical matter, the law is obviously 
unenforceable, except in the oblique context of the present case. As a philosophical matter, I believe 
the use of contraceptives in the relationship of marriage should be left to personal and private 
choice, based upon each individual’s moral, ethical, and religious beliefs. As a matter of social policy, 
I think professional counsel about methods of birth control should be available to all, so that each 
individual’s choice can be meaningfully made. But we are not asked in this case to say whether we 
think this law is unwise, or even asinine. We are asked to hold that it violates the United States 
Constitution. And that I cannot do. 

…If, as I should surely hope, the law before us does not reflect he standards of the people of 
Connecticut, the people of Connecticut can freely exercise their true Ninth and Tenth Amendment 
rights to persuade their elected representatives to repeal it. 


